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time. How exactly could the learned Rent Controllers defy the orders granted
by (a Coordinate Bench) of this Court with impunity defies logical
comprehension.

4. It is with a precise purpose that the provisions of Section 13-B of the
Act were brought into being. The idea was to avoid harassment to the NRIs
who found harassed on account of the vicissitudes of the procedural
dispensation of justice in the courts of law in India. Inordinate delay deterred
the NRIs from making investments in India. They felt embarrassed by the fact
that the Courts in their native country were not in a position to afford early
succor to them. It was with a view to alleviate delay-related suffering that
provisions of Section 13-B of the Act were enacted. That provision
conceptualizes the filing of an eviction petition at the hands of an NRI who has
owned the tenanted premises for a period of five years. Though the tenant is
entitled to apply under Section 18-A of the Act for the leave of the Controller to
defend, it would be expected that the matter would get the immediate attention
of the learned Rent Controller. If a petition of the indicated category, which an
NRI-landlord had filed to obtain the possession of the tenanted premises on an
averment of personal necessity gets delayed by half a decade or so it would
defeat the very purpose of the enactment.

5. In view of the restricted relief applied for in the course of the
presentation, | do not propose to notify the filing to the party (of the petition)
opposite. The petition can be disposed of in limine with effective relief. If the
party opposite notices any factual inaccuracy in the presentation made before
this Court, it would be entitled to have its say by making an appropriate motion
before this Court.

6. The petition shall stand disposed of according with a direction to
learned Rent Controller to dispose of the application for leave to defend on
12.3.2010 itself and the main petition be disposed of within one month from
that day thereafter.

7. The acknowledgment (of a copy of this order) issued by the concerned
Judicial Officer shall be forwarded to the Registry of this Court. Learned
Sessions Judge shall himself maintain a tab to ensure that the case is
disposed of by afore-mentioned date.

Order accordingly.
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PUNJAB AND HARYANA HIGH COURT
Before: Sham Sunder, J.

Regular Second Appeal No. 861 of 1993 Decided on: 01.12.2009
Dalipa @ Dhakkar Shah Appellant
Versus
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Ramanjeet Singh, Advocate.

A. Jamabandi — Nature of -- It is settled principle of law, that the
jamabandis are no substitute for title -- Same are prepared only for fiscal
purpose to determine the liability of the person to pay land revenue.

(Para 12)

B. Wakf Act, 1995 (43 of 1995), Section 4,5 -- Wakf Property -- In
notification the land, in dispute, is shown, to be the ownership of the
Wakf Board -- Notification is the conclusive proof of ownership - In
jamabandi and khasra girdawari, 'Shamlat Deh', has been recorded, to be
the owner of the property -- Entries, contained in the jamabandis, no
doubt, carry a presumption of truth, which is rebuttable -- Once the Wakf
Board, was proved, to be the owner of the property, in dispute, by
notification it is not known, as to how, the name of 'Shamlat Deh’, was
recorded, in the revenue record -- No evidence, was produced, as to how,
the ownership, from the Wakf Board, to 'Shamlat Deh’, in respect of the
land, in dispute, was changed -- No reliance, therefore, could be placed,
on jamabandi and khasra girdawris -- Courts were right, in holding, that it
was the Wakf Board, which was the owner of the property, in dispute.

....... First coming to the ownership of the land, in dispute, it may be stated here,
that Abdul Latif Khan, PW1, a Rent Collector of the Punjab Wakf Board, Kapurthala,
appeared, in the Court, as a witness, and proved P1, copy of the notification, and P2,
copy of the details of the property vesting in the Wakf Board, including the property, in
dispute. According to notification P1, with which, P2, is attached, giving the details of
the property, it is evident, that the nature of the land, in dispute, is shown as grave-yard.
In notification P1 and the details of the property P2, the land, in dispute, is shown, to be
the ownership of the Wakf Board. The notification P1 is the conclusive proof of
ownership of the plaintiff, in respect of the land, in dispute. It is settled principle of law,
that the jamabandis are no substitute for title. The same are prepared only for fiscal
purpose to determine the liability of the person to pay land revenue. In jamabandi P3,
for the year 1983-84, no doubt, in the column of ownership, 'Shamlat Deh', has been
recorded, to be the owner of the property. Similarly, in the khasra girdawri P4, for the
period 1974-79, and khasra girdwari P5, for the period 1979-84, 'Shamlat Deh', has
been shown, to be the owner. The entries, contained in the jamabandis, as stated
above, no doubt, carry a presumption of truth, which is rebuttable. In the instant case,
notification P1, is dated 11.09.1971, which was published, in the Government of India
Gazette. The notification, copy whereof, is P1, alongwith which, the detail of the
property, vesting in the Wakf Board, P2, is attached, was issued, before the jamabandi
P3, for the year 1983-84, khasra girdawri P4, for the period 1974-79, and khasra
girdwari P5, for the period 1979-84 came into existence. Once the Wakf Board, was
proved, to be the owner of the property, in dispute, vide notification P1, alongwith which,
list of the Wakf properties, was attached, it is not known, as to how, the name of
'Shamlat Deh', was recorded, in the revenue record, in the column of ownership,
subsequently. No evidence, was produced, by the defendant/appellant, as to how, the
ownership, from the Wakf Board, to 'Shamlat Deh’, in respect of the land, in dispute,
was changed, in the subsequent jamabandi, and the khasra girdawris. No reliance,
therefore, could be placed, on jamabandi P3 and khasra girdawris P4 and P5. Under
these circumstances, the Courts below, were right, in holding, that it was the Wakf
Board, which was the owner of the property, in dispute.

(Para 12)

C. Wakf Act, 1995 (43 of 1995), Section 83 — Lessee — Denial of title —
Effect of -- Defendant, in the written statement, stated, that he was lessee,
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in the property, in dispute, and was not a trespasser -- Once he claimed
himself, to be the lessee, in the property, in dispute, as per the provisions
of Section 116 of the Indian Evidence Act, he was estopped from denying
the title of his owner/landlord, during the subsistence of such lease —
Moment the defendant/appellant denied the title of his owner/landlord in
respect of the property, in dispute, his tenancy stood automatically
terminated - Plaintiff, was entitled to the decree for possession.

The next question, that arises for consideration, is, as to whether, the
defendant/appellant, was lessee of the Wakf Board, in the property, in dispute. The
defendant, in the written statement, in clearcut terms stated, that he was lessee, in the
property, in dispute, and was not a trespasser. Once he claimed himself, to be the
lessee, in the property, in dispute, as per the provisions of Section 116 of the Indian
Evidence Act, he was estopped from denying the title of his owner/landlord, during the
subsistence of such lease. Even when the defendant, appeared, as DW1, he admitted,
during the course of his cross-examination, that he had been paying lease money to the
plaintiff. The mere fact, that he denied the title of the plaintiff, in respect of the property,
in dispute, during the subsistence of tenancy, in itself, was sufficient, to put an end to
such tenancy. In other words, the moment the defendant/appellant denied the title of his
owner/landlord in respect of the property, in dispute, his tenancy stood automatically
terminated. The first Appellate Court, was, thus, right in holding, that the plaintiff, was
entitled to the decree for possession.

(Para 13)
Cases referred:
1. Madvan Nair Vs. Bhaskar Pillai (2005) 10, SCC, 533.
2. Harjeet Singh Vs. Amrik Singh (2005) 12, SCC, 270.
3. H.P. Pyarejan Vs. Dasappa, JT 2006(2), SC, 228.
4. Gurdev Kaur and others Vs. Kaki and others (JT 2006 (5) SC, 72.
JUDGMENT

SHAM SUNDER, J. -- This appeal, is directed, against the judgment and
decree, dated 14.12.89, rendered by the Court of Sub Judge 1st Class,
Sultanpur Lodhi, vide which, it decreed the suit of the plaintiff, and, the
judgement and decree, dated 31.07.92, rendered by the Court of Additional
District Judge, Kapurthala, vide which, it dismissed the appeal.

2. The facts, in brief, are that, Punjab Wakf Board, plaintiff, is the owner of
the land, measuring 22 kanals, situated in village Deepawal, Tehsil Sultanpur
Lodhi, District Kapurthala. It was stated that the defendant, had illegally
encroached upon the land, in dispute, without having any right or title therein.
The defendant, was many a time, asked to admit the claim of the plaintiff, over
the land, in dispute and hand over the vacant possession thereof, but to no
avail. Ultimately, a suit for possession, was filed.

3. The defendant, put in appearance, and filed written statement, wherein,
he took up various objections, and contested the suit. It was pleaded that the
suit was not maintainable; that the Civil Court, had no jurisdiction, to entertain
and try the suit; that no notice, was served, upon the defendant/appellant,
before filing the suit; and that the plaintiff/frespondent, was estopped, from filing
the suit, by its own act and conduct. It was stated that, as per the revenue
record, the land, in dispute, was owned, by Gram Panchayat, it being Shamlat
Deh. It was further stated that some officials of the plaintiff, approached the
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defendant, in the year 1970, and told him that the land, in dispute, was owned
by it (plaintiff). It was further stated that the land, in dispute, is a grave-yard. It
was further stated that the defendant, used to serve the grave, being Chela. It
was further stated that the defendant, being illiterate, accepted the demand of
the plaintiff, and agreed to take the land, in dispute, on lease. It was further
stated that lease deed, was executed, by the defendant, in favour of the
plaintiff @ Rs. 160/- per year. It was further stated that, thereafter, the rent,
was enhanced to Rs. 200/- per annum. It was further stated that, later on, it
came to the knowledge of the defendant, that the land, in dispute, was a
'Shamlat Deh', and did not vest in the plaintiff. It was further stated that the
defendant, had been in possession of the land, in dispute, for the last more
than 30 years. The remaining averments, were denied, being wrong.

4. On the pleadings of the parties, the following issues were struck:-
(i) Whether the suit is not maintainable? OPD

(i) Whether the Civil Court has no jurisdiction to entertain this suit?
OPD

(iii) Whether the notice was required to be served? If so its effect?
OPD

(iv) Whether the plaintiff is estopped to file the suit by his act and
conduct? OPD

(v) Whether the plaint is required to be amended as per preliminary
objection No. 6? OPD

(vi) Whether the plaintiff is owner of the suit property? OPP

(vii) Whether the defendant has illegally and forcibly occupied the
land, in dispute? OPP

(viii) Whether the plaintiff is entitled to possession as prayed for?
OPP

(ix) Whether the defendant is tenant @ Rs. 200/- per year? If so its
effect? OPD

(x) Relief.

5. After hearing the Counsel for the parties, and, on going through the
evidence, on record, the trial Court, decreed the suit of the plaintiff.

6. Feeling aggrieved, an appeal, was preferred by the
defendant/appellant, which was dismissed, by the Court of Additional District
Judge, Kapurthala, vide judgement and decree dated 31.07.92.

7. Still feeling dissatisfied, the instant Regular Second Appeal, has been
filed by the defendant/appellant.

8. | have heard the Counsel for the parties, and have gone through the
evidence, and record of the case, carefully.

9. The following substantial questions of law arise, in this appeal, for the
determination of this Court:-

(i) Whether the Courts below, recorded perverse findings, on
account of misreading and misappreciation of evidence, that the
defendant/appellant, was a tenant, in the property, in dispute,
which stood terminated, the moment, he denied the title of the



2010(2) L.A.R. Local Acts Reporter 45

plaintiff/respondent?

(i) Whether the Courts below recorded perverse findings, contrary
to the provisions of Section 13 of the Punjab Village Common
Lands (Regulation) Act, 1961, that the Civil Court had
jurisdiction to entertain and try the suit?

10. The Counsel for the appellant, submitted that the land, in dispute,
belonged to the Gram Panchayat. He further submitted that, under these
circumstances, the Civil Court, had no jurisdiction, to entertain and try the suit,
as it was only the Collector, who could decide the disputed title of the land,
between the parties. He further submitted that the first Appellate Court, was
also wrong, in coming to the conclusion, that the plaintiff/appellant, was a
tenant, in the land, in dispute. He further submitted that the Punjab Wakf
Board, was not the owner of the land, in dispute. He further submitted that the
first Appellate Court, was also wrong, in coming to the conclusion, that once
the title of the Punjab Wakf Board, was denied, by the defendant/appellant, his
tenancy stood automatically terminated and he was liable to be evicted from
the land, in dispute. He further submitted that the judgements and decrees of
the Courts below, being illegal, were liable to be set aside.

11. On the other hand, the Counsel for the respondent, submitted that the
defendant/appellant, himself admitted, in the written statement, that he was in
possession of the land, in dispute, as lessee, and not as a trespasser. He
further submitted that, once there was an admission, on the part of the
defendant, that he was a lessee, in the land, in dispute, the moment, he denied
the title of his landlord, his tenancy came to an end. He further submitted that
even he could not deny the title of his landlord, during the subsistence of his
tenancy. He further submitted that, no doubt, in the revenue record, Nagar
Panchayat, was recorded, to be the owner of the property, in dispute, yet the
entries contained, in the jamabandis, though carry a presumption of truth, are
rebuttable. He further submitted that the same, were rebutted, by the
notification, copy whereof, is exhibit P1, and copy of the details of the property,
exhibit P2, which showed, that the land, in dispute, being grave-yard vested, in
the Punjab Wakf Board, and, as such, it was the owner thereof. He further
submitted that the Courts below, were right, in holding, that the Civil Court, had
jurisdiction, to entertain and try the suit. He further submitted that the
judgements and decrees of the Courts below, being legal and valid, are liable
to be upheld.

12. After giving my thoughtful consideration, to the rival contentions,
advanced by the Counsel for the parties, in my considered opinion, the appeal
is liable to be dismissed, for the reasons to be recorded, hereinafter. In
Madvan Nair Vs. Bhaskar Pillai (2005) 10, SCC, 533, Harjeet Singh Vs.
Amrik Singh (2005) 12, SCC, 270, H.P. Pyarejan Vs. Dasappa, JT 2006(2),
SC, 228, and Gurdev Kaur and others Vs. Kaki and others (JT 2006 (5) SC,
72, while interpreting the scope of Section 100 of the Code of Civil Procedure,
the principle of law, laid down, was that the High Court, has no jurisdiction to
interfere with the findings of fact, arrived at by the trial Court, and the first
Appellate Court, even if the same are grossly erroneous as the legislative
intention was very clear that the legislature never wanted second appeal to
become a “third trial on facts” or “one more dice in the gamble.” It was further
held that the jurisdiction of the High Court in interfering with the judgements of
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the Courts below, is confined only to the hearing of substantial questions of
law. First coming to the ownership of the land, in dispute, it may be stated
here, that Abdul Latif Khan, PW1, a Rent Collector of the Punjab Wakf Board,
Kapurthala, appeared, in the Court, as a witness, and proved P1, copy of the
notification, and P2, copy of the details of the property vesting in the Wakf
Board, including the property, in dispute. According to notification P1, with
which, P2, is attached, giving the details of the property, it is evident, that the
nature of the land, in dispute, is shown as grave-yard. In notification P1 and the
details of the property P2, the land, in dispute, is shown, to be the ownership of
the Wakf Board. The notification P1 is the conclusive proof of ownership of the
plaintiff, in respect of the land, in dispute. It is settled principle of law, that the
jamabandis are no substitute for title. The same are prepared only for fiscal
purpose to determine the liability of the person to pay land revenue. In
jamabandi P3, for the year 1983-84, no doubt, in the column of ownership,
'Shamlat Deh', has been recorded, to be the owner of the property. Similarly, in
the khasra girdawri P4, for the period 1974-79, and khasra girdwari P5, for the
period 1979-84, 'Shamlat Deh', has been shown, to be the owner. The entries,
contained in the jamabandis, as stated above, no doubt, carry a presumption of
truth, which is rebuttable. In the instant case, notification P1, is dated
11.09.1971, which was published, in the Government of India Gazette. The
notification, copy whereof, is P1, alongwith which, the detail of the property,
vesting in the Wakf Board, P2, is attached, was issued, before the jamabandi
P3, for the year 1983-84, khasra girdawri P4, for the period 1974-79, and
khasra girdwari P5, for the period 1979-84 came into existence. Once the Wakf
Board, was proved, to be the owner of the property, in dispute, vide notification
P1, alongwith which, list of the Wakf properties, was attached, it is not known,
as to how, the name of 'Shamlat Deh', was recorded, in the revenue record, in
the column of ownership, subsequently. No evidence, was produced, by the
defendant/appellant, as to how, the ownership, from the Wakf Board, to
'‘Shamlat Deh', in respect of the land, in dispute, was changed, in the
subsequent jamabandi, and the khasra girdawris. No reliance, therefore, could
be placed, on jamabandi P3 and khasra girdawris P4 and P5. Under these
circumstances, the Courts below, were right, in holding, that it was the Wakf
Board, which was the owner of the property, in dispute.

13. The next question, that arises for consideration, is, as to whether, the
defendant/appellant, was lessee of the Wakf Board, in the property, in dispute.
The defendant, in the written statement, in clearcut terms stated, that he was
lessee, in the property, in dispute, and was not a trespasser. Once he claimed
himself, to be the lessee, in the property, in dispute, as per the provisions of
Section 116 of the Indian Evidence Act, he was estopped from denying the title
of his owner/landlord, during the subsistence of such lease. Even when the
defendant, appeared, as DW1, he admitted, during the course of his cross-
examination, that he had been paying lease money to the plaintiff. The mere
fact, that he denied the title of the plaintiff, in respect of the property, in dispute,
during the subsistence of tenancy, in itself, was sufficient, to put an end to such
tenancy. In other words, the moment the defendant/appellant denied the title of
his owner/landlord in respect of the property, in dispute, his tenancy stood
automatically terminated. The first Appellate Court, was, thus, right in holding,
that the plaintiff, was entitled to the decree for possession.

14. The Courts below were also right in holding that since from the
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notification copy whereof, is P1, accompanying the details P2 of the Wakf
properties, it was proved that the property, in dispute, was the ownership of the
plaintiff, the Civil Court, was competent to entertain and try the suit for
possession.

15. The concurrent findings of fact, recorded by the Courts below, on the
aforesaid points, being based on the correct reading and due appreciation of
evidence, and law, on the point, do not suffer from any illegality and perversity,
warranting the interference of this Court. The judgements and decrees of the
Courts below, are liable to be upheld. The submission of the Counsel for the
appellant, being without merit, must fail, and the same stands rejected.

16. The substantial questions of law, depicted above, are answered,
against the appellant.

17. For the reasons recorded above, the instant Regular Second Appeal,
being devoid of merit, must fail, and the same is dismissed with costs.

Appeal dismissed.
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PUNJAB AND HARYANA HIGH COURT
Before: G.S. Singhvi and Asok Kumar Ganquly, J.J.

Civil Appeal No. (S) 6240-6243 of 2001 Decided on: 24.02.2010
Sagunthala (Dead) through Lrs. Appellant(s)
Versus
Special Teshildar (L.A.) & Ors. Respondent(s)

With

Civil Appeal Nos. 6244-6248 of 2001 and
Civil Appeal No. 495-504 of 2002

For the Appellants: A.T.M. Rangaramanujam Sr. Advocate, M.A.
Chinnasamy, Senthil Kumar, S. Rajappa (NP), V.
Ramasubramanian (NP), Advocates.

For the Respondents: S. Thananjayan M/s. Arputham Aruna & Co.
(NP), R. Harish Kumar (NP), Advocates.

A. Land Acquisition Act, 1894 (1 of 1894), Section 18,23 — Market
Value — Burden of proof -- Burden of establishing/proving the market
value of the lands is always on the claimants.

It is settled that the burden of establishing/proving the market value of the lands is
always on the claimants. In Periyar and Pareekanni Rubbers Ltd. v. State of Kerala [AIR
1990 SC 2192], this Court held that it is the duty of the Court to determine just and fair
market value. It was further held that the claimants should produce necessary evidence
on the value of land since the burden of proof is on them to establish the higher
compensation claimed. While agreeing with the judgment in Periyar and Pareekanni
Rubbers Ltd (Supra), this Court in the case of Special Deputy Collector & Another v.
Kurra Sambasiva Rao & Others, (1997) 6 SCC 41, held that in a claim for enhancement
of compensation the burden of proof was on the claimants that land was capable of
fetching higher compensation. Further in the case of Kiran Tandon v. Allahabad
Development Authority and another, [(2004) 10 SCC 745], it was held that the burden of



